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Now comes. Hax‘Vey_InduStl‘ies, Iuc.’s (“Hei'uey”) Motion fol‘ Summary Judgment, by and

tlnough its undelslgned counsel to respectfully submlt this Memmandum of Law i in Support of its

Motion for Summaly Judgment as to the Claims of and agamst Exterior Des;gns Inc., (“Exteuox

Des1gns”) pulsuant o Rule 56 of the Massachusetts Rules of Civil Plocedme and requests that
this Honmable Court 1ssue an 01der (l) allowmg thls Motlon (2) glantmg Halvey _]udgment as to
Counts Thxrty to Thu'ty-Fwe of Exteuor Desxgns Inc ’s Amended Complamt and (3) granting
Halvey Ju_dgment aga_mst'any cxosscla;ms for contr ibution and/m c_ommon law mdemmﬁcatlou
brought by its Co-De'f»'endants,‘ 'for the reasons stated herein, H
L INTRODU_CTION o

A BACKGROlJND

The bie-ex1sung 1elat10nsh1p between Hawey and Exterior Des1gns prior to the subJectv’

pleect was as follows. Harvey regularly acted as a matenalman, prov1d1ng products-to- -order to

Exterior Desxgns a contractor, from tune-to-ume in the same manner as,sald matenalman would

pr ov1de pmducts to any other pex sons or entmes in the construcnon 1ndustry No standing cont1 actv

for service, matenals labo1, or othcl such long-telm agleement 1elevant ex1sted between the

.paltles

~In 2016 E).teuol Des1gns, togethel w1th the a1ch1tect Cube 3 Studlos, LLC (“Cube 3”)
and genelal connactm Callahan Inc. (“Callahan”), engaged in dlscusswn w1th Plycem USA LLC

and/or Elementla USA, Inc. (collectwely, “Plycem Entltles ) regardmg use of Allura fiber cement

, panels (“Allula 51d1ng”) m the subject project. SOMF 4. Pulsuant to undelstandmgs between
. Exteuor Desngns, Plycem Entltles, Cube-3 and Callahan, Plycem Entmes agleed to sell Alluna
siding to Exterior Designs are a ﬁxedkand discounted price for use in the subject pl'OJect._ SOMF_S._ v

' Shipmeut of the Allura sl_diug was arranged directly from Plycem Entities’, manufacturing facilities
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in North Carolina directly to Exterior Designs’ custody at Marina Bay, Quincy, MA. SOMF 6.

Plycem Entities further provided engineering expertise to Callahan, Cube-3, and Exterior Designs

through its designated engineering firm, Trinity Engineering. (“Trinity”). SOMF 10. AtPlycem’s

direction, Trinity provided additional testing of the Allura siding because the documentation that

Allura had previously made public was insufficient to deternia'in:e of the Allufa siding was :sui'table
for the Project. SOMF 11. |

Harvey was not part of, copied on, or otherwise privy to any of ,theA above-refefenced
communications, negotiations, or_.servicesL Rather, Exterior Designs and Plycem Entitie_s' each
retained intermediaries to handle the “paper IOgisfics;’. Specifically, Exterior Designs retained
Harvey, while Plycem Entities retained the non;partyCoastal Forest Products, Inc. (“Coastal”),
see SOMF 12. Uﬁbeknownst' to the prior agreex’nents and understandings n"egotbted directly

between Exterior Designs and Plycem Entities, Harvey placed a drop-ship order! with Coastal for

- the delive‘ry of Allura siding to Exterior Designs. SOMF 13. Coastal, in turn, placed a drop-ship

order with Plycem fEh'tities for Athe delivery of Allura s_idin’_g_‘ to Exterior Designs. SOMF 14.

Plycem Entities thereafter fulfilled the purchase order as previously negotiated with Exterior

' Designs. SOMF 15.

Harvey, a wholly innocent party, was unknowingly roped into this circuitous logistics chain

which appears to serve no legitimate purpose other than to obscure the nature of Exterior Designs

and Plycem Entities’ business relationship. On those grounds alone, Hatvey is entitled to summary

judgment as to each of Exterior Designs® claims,

1 “Drop-ship” means “to ship (goods) from a manufacturer or wholesaler directly to a
customer instead of to the retailer who took the order.” JWer_riam Webster, “drop-ship”, accessed
November 18, 2024. https://wwiv.merriani-webster.com/dictionary/drop-ship. :
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In addition to the lack of substantive dealings between Exterior Designs and Harvey,
desptte years of extensive dlscovery efforts, the record is wholly absent of any substantive
ev1dence that the Alhua siding caused or contrtbuted to water mﬁltlatton at the sub_lect project.

SOMF 47 and 49. Rather the uncontt overted documentary evidence and testlmony is the Project

~ was replete with des1gn ﬂaws and workmanshlp rssues Such defects included, but were not
- limited to, a des:gn which faxled to account f01 a substantlal amount of water penetlatlng the .
structure, see SOMF 16; large gaps in OSB substtate see. SOMF 17; holes in the roof water

~ resistant membrane, see SOMF 18; and literally installing the roof parapets backwards, see

SOMEF 19. In contrast, Exterior Designs admittec_l that it joined Harvey without any independent

basis for its claim that the Allura siding was defective. 'SOMF 20. Exterior Designs’ claims are

- wholly speculative and based upon the legally conclusory statement that if the building envelop

was defective then Harvey must necessarily share some part of thev‘blame.; SOMF 32.
'B. PROCEDURAL HISTORY
The Plaintiff, Marina Bay Residences, LL.C (“MBR”), commenced litigation in this matter

on November 1'8 2021, nanaing onlythe general contractor and architect of record being Callahan

| and Cube 3, respectlvely, as Defendants See Docket No 1. Callahan in tum Jomed its three (3)
subcontractors 1nclud1ng Exteuox Desrgns See DocketNo 6. On Iuly 28,2022, Exteuor Des1gns -
) substanttally expanded the scope of litigation by namlng eleven (11) Fourth-Party Defendants ‘

being each second-tler subcontractor manufactutet and »mtermedtaty entlty which it had contact

w1th for this Pro_;ect 1ega1 dless of 1ole they served or fault See Docket Nos 28. Notably Exte1 ior

_ sought leave to join Harvey as aF onrth-Party Defendant metely because Harvey “sold mateuals .
_to [Extetior Desmgs] that were 1ncorpoxated into the PIO_]CCt » See Exteuor De51gns, Inc.’s

. Memor andum of Law in Support of Its Motion f01 Leave to Ftle Four th-Party Complamt Docket
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No..27. 1', q12. Exterior DeSigns further represented that the need to join Harvey ln this capacity
was based upon the “potentiel.liabili_ty as alleged by MBR and Callahan” and articulated in the
Plamtxft’s expert w1tness, Wiss, Janey, Elstner Assomates, Inc, (“WIJE”). Id. at 13 and 14. -
Extenor De51gns brought six (6) dlstmct clalms agamst Hawey as Fou1 th—Palty Defendant:
(1) mdemmﬁcatxon ¥)) contubutlon, (3) breach of contract (4) b1each of express and 1mphed _
warranties; (5) neghgence -and (6) n1131ep1 esentatlon bemg Counts 30 tlnough 35, respectwely
Exte1101 Designs also biought substantla_lly xdentleal‘clauns agamst Plycem USA, LLC,
being eollnfs 26 tln'011gh 29, eicent for breach of eontra_et, wl1ich was not asserted. On Decenlbet'
16,. 2624, "this' Court entered ‘this disnlissal of ' Exteriof Designs breaeh of . sval’l'allty end
indelnnlﬁcation clailns a’gainst Plyeelll-USA, LLC, for failure to state a claim. |
Il. LEGAL STANDARD | |

“Summary Judgment isa dev1ce to make poss1ble the prompt disposition of contlovelsles

a,questlon»of law is involved.” Cassesso v. Comm'r of Correction 390 Mass. 419, 422 ( 983); see.
also Ottiz v. Moi‘ris, 97 Mass. App. Ct. 358‘,‘361-62__(2':0‘20). »“»Th.e purpose of summary judgment

isto decide cases where there:are no issues of mai‘erial fact without the needlessk expense and delay

. of a tual followed by a dnected veldlct ” Couellas V. V1venos, 410 Mass 314, 316 (1991) :

Subsequently, when a palty s cla1m is futlle, it is contlaly to the purpose of summary _]udgment to

- allow the litigation to go forward. See Martin v. -Sterlcycle', Inc., 389 F. Supp.. 2d 131, 135 D.-

Mass. 2005) (the trial court denied a request to extend,discovel'y'prior_ to .'s'u_mmel_'y _j'udgment and

grented summary judgm_ent because additional discovery would not chaﬂge the facts of the case).

“The very object of a motion for summary judgment’is to separate whatﬂisformalor pretended in

denial or averment from what is genuine and substantial, so that only the Jatter may subject a suitor



to the burden of a trial.” Doral Country Club, Inc. v, O'Connor, 355 Mass. 27, 30, 242 N.E.2d

425, 427 (1968), citing Richard v. Credit Suisse, 242 N.Y. 346, 350 (1926)).

It is standard practice in the Commonwealth for courts to dispose of futile claims at any
stage of litigation. See Hayes v. CRGE F oxborough., LLC, 167 F. Supp. 3d 229, 241 (D. Mass.
2016) (courts will not allow a motion to amend a complaint when the amendment is futile);
Marsman v. W. Elec. Co., 719 F. Supp. 1128, 1142 (D. Mass; 1988) (where proposed amendments
to a complaint would not survive a motion to dismiss, despite newly discovered evidence, the
motion to amend must be denied on futility grounds). This is such a case. As Exterior Designs
cannot prove an essential element of each of its claims, nor does the evidentiary record support
any of its claims, its claims should be dismissed in accordance to Mass.R.Civ.P. 56.

In deciding a motion fér summary judgment, the court looks at the evidence in the light
most favorable to the non-moving party to determine whether there is “any combination of
circumstances... from which a reasonable inference could be drawn in favor of the Plaintiff.”

Mutlins v. Pine Manor College, 389 Mass. 47, 56 (1983), quoting Poirier v. Plymouth, 374 Mass.

206, 212 (1978). Reasonable inferences are those based on “probabilities, rather than possibilities”
and “not the result of ‘mere speculation and conjecture.’” Id. A plaintiff fails to maintain the
burden of proof if all of the evidence in question of the defendant ’s negligence is left to conjecture,

surmise, or speculation. Morris v. Weene, 258 Mass. 178, 180 (1927); see also Brown v. Bangs,

306 Mass. 551 (1941). A moving party’s burden may be satisfied by deinonstratixig that proof of
an element of a non-moving party’s claim is unlikely to be f01°t1100111i11g at trial and a complete

failure of proof concerning an essential element of the nonmoving party’s case renders all other

facts immaterial. Flesner v. Technical Communications Corp., 410 Mass. 805, 809 (1991);

Kourouvacilis v. General Motors Corp., 10 Mass. 706, 711 (1991).



IIL. EXTERIOR DESIGNS’ DERIVATIVE CLAIMS FAIL BY OPERATION OF LAW
A. The Right to Contribution from Harvey is Not Available to Exterior Designs
Mﬁssachusétts General Law, Section 1, Chapter 231B governs the right to contribution and

states, in pertinent part, “The ught of contribution shall exist only in favor of a joint tortfeasor..

who has paid more than his pro rata share of the common hablhty, and his total recovery shall be
limited to the amount paid by him in excess of his pro rata share.” G.L. c. § 23 1B. The Supreme

Judicial Court expressly held, “In order to state a claim for contribution frqm a jioint tortfeasor, the

party seeking contribution must show that the potential contributor is directly liable to the tort

plaintiff. Panagakos v. Walsh, 434 Mass. 353, 355, 749 N.E.2d 670, 671 (2001), citing Liberty

Mut. Ins. Co. v. Westerlind, 374 Mass. 524, 526, 373 N.E.2d 957 (1978).

Nofébly, despite alleging Harvey’s conduct was deepiy intertwined with that of the Plycem
Entities, the Plaintiff, Callahan, and Cube 3 have all declined to join Harv_ey as a Thii‘d-Pal'ty
. Defendaﬁt. This is particularly relevant as Callahan joined both Exterior Désigns an-d‘ Plycem as
Third-Party Defendants.2 No party, other than Exterior Deéigns,' has asserted a non-derivative
claim against Harvey. |

In the alternative, Exterior Designs is not entitled to contribution for its liability to fhe
Plaintiffs and/or Callahan because its theory(s) of Hawey s liability diverges too greatly from
those of the Plaintiff and Callahan For example, Callahan mtes to the May 19 2020 WJE Report
in its Third-Party Complaint for the proposition that the Allura sldlng was defective. This
contention, however, is wholly unsupported by source document. DespiteAAllura siding being

~ referenced several times throughout the May 19, 2020 WJE 'Report, it was only in the context of

2 Various co-fourth-party defendants have served crossclaims for contribution and/or
indemnifications against Harvey. However, as these claims are purely derivative of Exterior
Designs’ claims against Harvey, all such derivative claims would fail upon issuance of summary
judgment against Exterior Designs claim. ' ‘
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physica_l damage (presumably céused by Exterior Designs and/or other subcontractors), see SOMF
21, or the need to remove the Allura siding to inspect the building envelop, see SOMF 22. There
are no allegations that the Allura siding in and of itself was physically defective upon delivery or
that such defects were the cause of water intrusion.

As neither the Plaintiff nor Callahan havé a claim against Harvey, nor could they assert
such a claim, Exterior Designs cannot properly seek contribution from Harvey under the theory
that Harvey iS»a‘joint_tonfeasor. Accordingly, Exterior Designs’ claim for contribution fails by
opératidn of law.

IV. ~ ALL OF EXTERIOR DESIGNS INDEPENDENT CLAIMS ARE BARRED BY
THEIR RESPECTIVE STATUES OF LIMTATION

A. Exterior Designs’ Claim Breach of Contract Ran on October 2, 2021, Being'
Four (4) Years After the Delivery of Allegedly Defective Goods

Exterior Designs failed to produce any written contract with Harvey, and therefore cannot
éstablish’ é primq facie case for breach of contract. However, to the extent that this Court may
consider m-aterial lists Exterior Design produced with Harvey as contracts for '.sale, Exterior
Designs’ claims are nonetheless barred. Massachusetts_General Law, Chapter 106, Sections 2-275
governs thve statute of limitations in contracts for sale and states, in pertinent pért:

(1) An action for breach of any contract for sale must be commenced
within four years after the cause of action has acctued. By the
original agreement the parties may reduce the period of limitation to
not less than one year but may not extend it.

-(2) A cause of action accrues when the breach occurs, regardless of
the aggrieved party's lack of knowledge of the breach. 4 breach of
warranty occurs when tender of delivery is made, except that whete
a wartanty explicitly extends to future performance of the goods and
discovery of the breach must await the time of such performance the
cause of action accrues when the breach is or should have been
discovered. '

G.L. c. 106 § 2-275(1) and (2). (Emphasis added).
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Harvey did not perform the shipment of goods to the Project site, sée SOMF'70, and
Exterior Designs did not compreheﬁsivdy document their deliver date. However, documentation
of the shipment produced by Plycem Entitiés indicate that shipment departed from their North
Carolma manufactuung facility as eally as May 2, 2016. SOMF 23. It is uncontes‘ted that -
1nstallat10n of the Allma siding began on or before October 2, 2017. SOMF 24. Thus, delivery

must have occurred in that tlmeframe beginning the statute of limitations for breach of contract

for sale of goods, which thereafter ran at the very latest on October 2,2021.

In the altematwe, EhtCllOl Designs had ample opportunity to 1dent1fy any defects in the
Allura siding after dehvery but before substantial completion of the Project. As evinced by the
Certificates of Occupancy issued by the Town of Quincy, Substantial Completion occurred on July
31, 2017, and June 27, 2018, for the buildings located at 552 and 550 Victory Road, respectively.
SOM-F' 25 and 26. Prior to those dates, Exterior Designs participated in a ;nock—up that utilized
the Allura siding, see SOMF 31, Further, any physical defeét_s,iri the Allura siding would have
also béen, immediately obvious to any layperson observer. SOMF 27. Therefore, even if some
implied warranty for future perfbrmance existed, Exterior Design knew or should havé knqwn if

the Allura siding was physically defective prior to substantial completion. Thus, the statute of

limitations for Exterior Designs’ breach of contract claim began at some time on or before June

27, 2018, and ran on June 27, 2.02,2, at the latest.

Exterior Designs failed to pumue its claims for Harvey’s alleged breach of contract until
July 20 2022. Accordingly, this Court should enter Judgment as to Exterior Des:gns Fourth-Party
Complamt based on this untnnely ruling.

B. Exterior Desngns’ Claims For Breach Of Express And Implied War lantles

Ran On October 2, 2020, Being Three (3) Years After Dehvery of The Allura
Sldmg Into The Custody Of Exterior Designs o



Massachusetts General Law, Chapter 106, Sections 2-313, 2-314, and 2-3 15 govern
express warranties, implied warranties of merchantability, and implied Warranties for fitness for a
particul;cu' purpose. The statute Qf repose for claims arising out of tort actions is three (3) years
from the date of injury.and Ada:mag'e. See G.L. c. 106 § 2-318 (“All actions under this section shall
be commenced Within three years next after the déte the injury and damage occurs.”). However,
G.L.c. 106 § 2-725 separately provides a four (4) year statute of limitation of an action for breach
of anyv contract for sale.

Distinguishing between the applicable standard of limitations requires tlié an’t to
determine the appropriate “focus"’ of the case, i.., whether the case sounds in tort or contract law.-

See Jacobs v. Yamaha Motor Corp., US.A., 420'Ma>ss. 323 (1995) (distinguishing toﬁ-bésed

claims decided under § 2-318 from “[c]ontract-based warranty claims imblving commercial
transactions may generally call for different treatment than tort-based warranty claims”); c.f Bay

State-Spray & Providencetown-S.S., Inc. v. Caterpillar Tranctor Co., 404 Mass. 103, 108-109

(1989) (explaining the “tort concéﬁts”,of §2-318 was adopted after the enactment of the Uniform
Commercial Code, relaxed vprivity requiréments in warranty _aqtions, and referred tordamages for
négligence and/or breach of wérranty). _This Court previousl‘y"addréssed ﬂlese issues in an order
dismissing certain claims of Exterior Designs against Plycem Eﬁtities:‘ |

As to the claims for breach of implied warranties, Plycem
argues the claim is barred by the statute of limitations. “Claims for
breach of warranty under Massachusetts law are subject to a four-
year statue of limitations under contract based theories, or three.
years for tort-based theories. :

[Exterior Designs] filed the Fourth-Party Complaint on July
" 28, 2022. -Because [Exterior Design] alleges that it had a written
- contract with Plycem]...] the Court applies the four-year statute of -
limitations to the claim. The Fourth-Party Complaint does not state
the date that Plycem made the tender of delivery, but Plycem
contends that the action started to accrue as of April 23, 2018—the

10



date that Marina Bay alleges there was substantial completion of the

Project. That date, however, does not inform the Court when the

tender of delivery was made beginning the statufe of limitations.

Moreover, the alleged date of substantial completion is not stated in

the Fourth-Party Complaint and although the Fourth-Party

Complaint refers to Marina Bay’s Complaint, it does not specifically

incorporate that date. Accordingly, resolution of this issue is better

~ determined on summary Jmlgmem or at trial rather than a motion

to dismiss.
Memorandum of Decision and Order on Plycem USA LLC’s Motion to Dismiss Callahan Inc.’s
Second Amended Third-Party Complaint and Motion to Dismiss Exterior Designs, Inc.’s Fourth-
Party Complamt Docket No. 162, pp 9-10. (Intemal citations omitted). (Emphasis added). .

On summary judgment, Exteum Demgns is no longel entitled to rest upon its alleganons
There is no written contract providing express warranty to Exterior Designs foz the Allma siding
or otherwise. SOMF 40. Exterior Designs’ claims for breach of warranty further sound solely in
tort law, as evinced by its lepeated reference to “negligent[] design{], manufacturef],
foxmulat{lon] test[ing] and/01 1na1ket[1ng][ ]” See Exterior Designs Fourth-Party Compliant,
Docket No, 28, 99215, 216, 222,230, 235, and 246. (Emp_hams added). Notably, Exterior Designs
bases its claim for contribution, as an alleged joint tort-feasor, solely tlpon “the negligence of
Harvey.” Id. at 9 210. Thus, the statute of limitations for Exterior Designs’ tort-theory based
Wan'anty claims is three (3) yeats from tender of delivery.

As explained above, delivery of the Allura siding occurred before October 2, 2017. In the
alternative, substantial Completion occurred upon issuance of the second Certificate of Occupancy
on June 27,2018. SOMF 26. Thus, whether this matter sounds in tort or contract law, both the

three (3) and four (4) year statute of limitations ran well in advance of Exte1 ior Designs’ filing

date.  Accordingly, this Court 'should enter judgment as to Exterior Designs’ Fourth-Party

Complaint, being Exterior Designs’ claims for express and implied warranty against Harvey.

11
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C. The Statute of Limitations For Exterior Designs’ Claims For Negligence and
Misrepresentation Ran on October 2, 2020, As Exterior Designs Knew or
Should Have Known of Harvey’s Alleged Negligence on or Before October 2,
2017. '

Despite being a subcontractor, Exterior Designs was included in discussions alongside

- Callahan and Cube 3 duriﬁg the design stage prior to construction. SOMF 28. Specifically,

Exterior Designs was an active participant in discussions with Plycem Entities and Trinity for the

' testmg of Allula sxdmg for its fitness for use on the Project. ‘SOMF 29. There is no evidence

before this Court that the specific pieces of Allura siding used in the Project were defectwe only
claims' that the Allura siding, generally, was defective and unﬁt for its intended use on the Marina
By project. However, despite this claim, Exterior Designs can neither point to aﬁy speciﬂc
evidence of the defect. SOMF 30. Notable, the architect of record expressly denies that_the Allura
siding was in anf way defective. SOMF 54. As Exterior Design was a participant in the ‘pre-
construction testing, it had ample opportunity to engage inor 1equest the performance of add1t10na1

testing of the Allura 31dmg to ensure that it could adequately per fonn up to the standaxds 1equned

- for the Project.

“Exterior Design further a mock-up test that evaluated the Allura siding panels, among other

aspects'of the building envelop. SOMF 31. However, neither Ex'terior Design nor any other parfy

_performed testmg to confirm that the Allura siding adequately pe1f01 med to the standards 1equned |

by the Project. SOMF 31. Exterior Designs’ failure to perfonm this testmg rendeled it willfully

" ignorant of the alleged negllgent design defects in the Allura siding. As Exterior Designs had the

opportunity to discover prior to the ﬁ}ll-scale instaliation of the Allura siding but chose not to do
50, the statute of limitations fox neghgence began running well -before substanual completion.
Accordingly, this Court should enter judgment as to Exterior Designs’ Fomth-Paﬂy Complaint, |

being Exterior Designs’ claims of negligence.

12



V. EXTERIOR DESIGNS CANNOT PRESENT A PRIMA FACIE CASE FOR ITS

INDEPENDENT CLAIMS AGAINST HARVEY

A, There is No Fact Witness Or Documentary Evidence Causally Connecting the
.Allura Siding Product Which Harvey Allegedly Sold to Any Damage to the
Project : ‘

Exterior Designs cannot produce any documentary evidence, fac_:t witness testimony, or

expert witness report establishing a causal connection between the Allura siding sold by Harvey

and damage to the Project. A plaintiff bears the burden for demonstrating a defendant’s acts or

omissions caused the alleged injury. See Restatement (Second) of Torts § 430 (1965). “Itis a

bedrock principle of negligence law that a defendant cannot and should not be held liable for a

‘harm unless the defendant caused the harm.” Doull v. Foster, 487 Mass. 1, 6-7 (2021); see also

Wainwright v. Jackson, 291 Mass. 100, 102 (1935) (“The general rule is that one cannot be held

liable for negligent conduct unless it is causally related to injury of the plaintiff”); Glidden v.
Maglio, 430 Mass. 694, 696 (2000) (“Causation is an essential element of”’ proving negligence); -

Leavitt v. Brockton Hosp., Inc., 454" Mass, 37, 45 (2009) (Liability only attaches when the

defendant’s actions are the cause in fact of plaintiff’s injuries); DaSilva v. Toyota Motor Corp.,
474 F. ‘Sup_p. 3d 448,458 (D. Méss. 2020) (*“One cannot be held liable for negligent conduct unless
itis dausally related to injuljf of the plaintiff”). |
Despite over two (2) j'éal's of discovery before its corporate representative was deposed,
Exterior Designs was unable to offer more than speculative supposition that the Allura siding sold
to Exterior Designs contributed to the water inﬁitration: |
Q. .-Okay». You'd agree with‘me,' Sir, that as you sit here today,
you do not have any direct factual knowledge that Harvey did
anything to cause or contribute to the water intrusion or the damages -

in the Marina Bay project, correct?

- . MR. BROWN: Objection.

13



A. Other than selling us -- well, you know, the sold us material
that has been alleged to be defective or that has been alleged to, you
know, be part of a wall design that leaks. So, you know, if it's found
out that that wall — that they sold the material, you know, I think

there's some responsibility there.

SOMF 26. Men askéd whether “ény direct factual evidence” of any act or omission by Harvey

contributed to any damage to the Project, Exterior Designs corporate representative stated, “I don’t

think weknciﬁw that yet. I don’t think we know.” SOMF 26 and 47.

Months later, and with the benefit of further discovery not previously produced having

been made available, Mr. Dion was offer no further clarity on his company’s allegations:

Q

'S

S S S

So as you sit here today, 'youvdon't have an1y-di1'éct factual

evidence that anything that Harvey did with respect to its
simply shipping the products in a box to the Marina Bay

- project caused or contributed any damage to the project,

correct?
MR. BROWN: Objection.

I don't think we know that yet. I don't think we know.-

Well, I'm only asking what you know today, sir.

Correci.

Because you're under oath today. It's your deposition. This
lawsuit was started three years ago. So three years into the
lawsuit, this is what you know today as the corporate
representative, correct? : '

Correct.

 And you'd agree with me that that's really speculation on
your part and EDI's part to say that we may, we meaning .
Harvey, may have contributed to the damage at the Marina

Bay project for water infiltration, right?
MR. BROWN: Objection.

Yes, I guess it is speculatio'n, but it's very possible.

14
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SOMF 33. To prevail on its claim for negligence, Exterior Designs must provide some evidence

supporting a causal link between (a) Harvey’s involvement in the sale of Allura siding to Exterior

- Designs and (b) water infiltration at the Project. To date, Exterior Designs has yet to identify a

specific manufacturing or design defect in the Allura siding which confributed to the water
intrusion. Accordingly, in the absence of any documentary evidence or witness testimony ei)ihcing
a connegtioﬁ between the Allura siding and water infiltration in the Project, this Court should enter
summary judgment against Exterior Designs for its negligence claim.
B. Exterior Designs Requires, And Cannot Produce, Any Qualified Expert
Witness Testimony Supporting Its Claim The Allura Siding Products Were
Defective Or Otherwise The Cause Of Its Damages
Exterior Designs has also failed to produce any expert witness or report in support of its

allegations. In cases where liability relies on technical expertise to interpret the evidence available,

a plaintiff fails to prove a prima facie case where there is no disclosed expert. See Nally v.

. Volkswagen of Am., Inc., 405 Mass. 191, 194, 539 N.E.2d 1017, 1019 (1989) (a plaintiff was

precluded from establishing a prima fucie case after their expert was excluded, leaving them ‘

‘ without a technical motor vehicle expert); Zoning Bd. of Appeals of Holliston v. Hous. Appeals

Comm., No. 09 3.93326 KCL,'2010 WL 2543651, at *6 (Méss. Land Ct. June 24, 2010), gff'd, 80

Mass. App. Ct. 406, 953 N.E.Zd 721 (2011) (a plaintiff established a prima facie case through the

presentation of expert testimony and documentary evidence); Brothetston v. Putnam Invs., LLC

No. CV 15-13825-WGY, 2017 WL 2634361, at *11 (D. Mass. June 19, 2017), aff'd in part, vacated
in part, remanded, 907 F.3d 17 (ISt:Cir. 2018) (production of expert repoﬁs is sufficient establish

~ aprima facie case); Luceus v. Rhode Island, 923 F.3d 255, 257 (1st Cir. 2019) (technical evidence

must be assessed by an expert to establish a prima facie case).

15



Exterior Designs agreed that expert testimony would be necessary to establish Harvey’s

liability in this matter:

Q.  Andcan you tell me how the owner of siding played any role
in these leaks?
MR. BROWN: Objection.

A. I think it's going to have to come down to what the experts -

- what the experts say.

SOMF 36.__ Exterior Designs further affirmed that its claims are based wholly upon the allegations |
of the Plaintiff’s expert, Wiss, Janney. SOMF:37. Thus, there is no disagreement that expert
testimony is both the bésis of its claims and will be necessary to present a prima facie case for
Exterior Designs’ claims at trial.

The éausal mechanism for water inﬁltrati‘on tln'ough a building envelope- of the Project
matter is preéisely the kind of technical issue that must be established by an experi witness.
Notably, despite having grounded its pleadings upon the initial analysis performe_d by the expert
report of WIE, a careful reading of the May 19, 2020, WJE Report reveals WIE did not actually
identify any manufacture or design defect with the Allura siding. SOMF 38. In an updated report
ot Tuly 12, 2024 WIE again failed to identify any manufactuter or design df_:fects. SOMF 39.
Absenf expert testimony -identifying the alleged causal mechanism, Exterior. Designs cannot
prevail based solely upon unsubstantiated allegati;ms and misinterpretations of a report proauced
by the Plaintiff’s expert witness. Accordingly, Hatvey is entitled to summary judgmeht as Exterior

* Designs cannot produce an expert witness to establish a prima facie case for negligence.
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VI. EXTERIOR DESIGNS CANNOT PRESENT A PRIMAE FACIE CASE FOR
BREACH OF CONTRACT FOR SALE, CONTRACTUAL INDEMNIFICATION
OR EXPRESS WARRANTY

As a preliminary matter, no written contract exists between Harvey and Exterior Designs
for sale, contractual indemnification, and/or express warranty. To succeed in this claim, Exterior
Designs must prove each of the following elements by a preponderance of the evidence:

1. <only if confested> There was a valid contract [with the
terms that PLF alleges];

2. <only if contested> PLF substantially perfonned his/her/its
obligations under the contract [IF APPLICABLE: or DFT
failed to perform hls/helllts obhgatlons before PLF had to
perform];

3. DFT violated the contract or in other words, breached the
contract; and

4, PLF suffered damages because of DFT’s breach.

~ MCLE Superior Court Civil Practice Jury Instructions — Contract Claim — General Instructions.

To the extent that Harvey’s involvement in Exterior Designs’ acquisition of Allura siding to
constitutes a contract for sale and/or express indemnification, no ddcument exchanged between
Harvey and Exterior Designs regarding that sale contained provision for indemnification or
express watranty.
Invoices issued by Harvey to Exterior Designs confirm that Harvey’s obligations to

Exte;‘ior Designs was limited to the 1'eplace1ne11t of defective goods:

All claims for storage or error must be made on receipt of goods.

Any material proving defective will be replaced, but no claims for

labor or damage can be allowed. Prices subject to change without

notice. Purchaser agrees to pay all reasonable costs, collection fees,

attorney fees, and expenses incurred by seller in event of failure of

purchaser to pay this amount when due. : '

SOMF 41. The purchase orders issued by Exterior Design to Harvey included additional language

regarding obligations on the supplier, but (a) Plycem Entities, not Harvey, were the supplier, see

~ SOMF 42, and (b) these conditions did not impose indemnification or other form of express
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warranty, See SOMF 43 (“Supplier to furnish industry standard on-site technical and installation

support from qualified technical 1'epresentaﬁves”). (Emphasis added). Pchem Entities were aware

- of this obligation, as Exterior Designs provided at least one (1) purchase order containing this

language directly to a representative of Plycém Entities. SOMF 443

Under the terms as articulated in Harvey’s invoices and Exterior Designs purchase orders,

~ there was no breach of contract by Harvey. To the extent that Exterior Designs (or any other party)

has been injured by the design of the Allura siding, such harm is beyond the scope of He_n‘vey and -
Exterior Designs’ contract for sale of goods and/or Harvey’s role as an intermediary between a
purchaser (Exterior Designs) and éupplier (Plycem Entities). Acéordingly, as Exterior Designs |
failed to produce a written agreement for indemnification or warranty; cannot cite any Vervidence of
an oral agreement for indemnification or warranty; or otherwise asserf a violation of terms of any
written or oral contract for sale, Harvey is entitled to summary judgment on claims of breach of

contract, whether for sale or express indemnification.

VII. EXTERIOR DESIGNS CANNOT PRESENT ‘A 'PRIMAE FACIE CASE THAT
HARVEY IMPLIEDLY WARRANTED OR MADE MISREPRESENTATIONS
ABOUT THE ALLURA SIDING PRODUCT

| A. No Imp’lied Warranty Exists Because Exterior Designs Used The Allura Siding
Outside Their Intended Purpose

Massachusett_sr General Law, Chapter 106, Section 2-314, governs implied warranties of
merchantability -and states, “[A] Warranty that the goods shall be merchantable is implied in a
contract for their sale if the seller is a merchant with 'r(_aspect to goods of that kind.” G.L. c¢. 106,

§ 2-314(1). To be metéhantable, goods must at least:

3 1t is unknown if all such purchase orders were forwarded to Plycem Entities as Exterior
Designs -destroyed all emails of Matthew Bouchard, the employee primarily responsible for
interfacing with Plycem Entities for the first half of the Project. To the extent that this issue of
fact is both material and contested, Harvey lequests an adverse inference be taken against Exterior

‘Designs for spoliation of evidence.
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(a) pass w1thout objection in the trade under the contract description;

and '

(b) in the case of fungible goods, are of fair avenage quality within

the descrlptlon, and

(c) are fit for the ordinary purposes for which such goods are used;

and

(d) run, within the variations permitted by the agreement, of even

kind, quality and quantity within each unit and among all units

involved; and

(e) are adequately contained, packaged, and labeled as the

agreement may require; and _

() conform to the promises or affirmations of fact made on the

container or label if any. | »
G.L. c. 106, § 2-314(2). Here, it cannot reasonably be disputed that the Allura siding satisfies
elements (a), (b), (c), and (e) of the definition of merchantable. SOMF 59. Exterior Design has
not alleged that Allura siding failed to conform to any promises or affirmations made on their
container or label. Thus, the sole issue reciuired,to enter judgment upon Exterior Designs’ claim
for Implied Warranty is whether the Allura siding was fit for the purposes for which the product
was used.

The evidentiary record is bare of any evidence that the Allura éiding was not fit for the
ordinary purposes for which it is intended to be used. Further, even if that were not the case,
Exterior Designs utilized the Allura siding for purposes outside their ordinary use. SOMF 46 (a
representative of Plycem Entities wrote in an email: “This is a most unusual method of installing
“our products in very extreme conditions and it is taking time to thoroughly investigate your

proposed designs”); SOMF 47 (Plycem Entities acknowledged, “Allura had never seen a wall
assembly similar to the type that was used at Marina Bay”). Plycem Entities further confirmed
that the wall assembly in which Exterior Designs used the Allura siding was not “in [Plycem’s]

list of tests that we have, and also we didn’t identify it in any of the public testirig reports|...].”

SOMF 48.
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Exterior Designs’ choice to participate in the development and implementation of a novel,
custom, and off-market wall assembly system utilizing the Allura siding is a usage outside the
product’s “ordinary purpose”. To the extent Harvey impliedly warranted the merchantability and

fitness for a particular use of the Allura siding, such warranties cannot possibty extend to a custom, .

~ off-market configuration that is not supported by the manufacturer-provided documentation made

available to the public. Accordingly, Harvey is entitled to summary judgment as to Exterior
Designs’ claim for breach of implied warranty.

B. Plycem, Not Harvey, Made All Representations As To The Quality And
Suitability Of The Allura Siding For The Project

Exterior Designs failed to produce any documentary evidence, fact witness testimony, or

expert witness reports establishing any of the required elements for negligent misrepresentations

under Maésachusetts law. To ptevaii on a claim for negligént misrepresentation, Exterior Designs
must demoﬂstrate: (t) Harvey made a false statement; (2) the statement was supplied in the course |
of their bus_inéss; 3) Héi'vey méde thg statement to guidé EXterior Designs in its business
transactions; (4) Harvey failed to use reasonable care in makihg the stattement; ®) Exterior Designs
reasonably relied on Hat'vey’s statement; and (6) Extefior Designs suffered some financial loss by
relying on Harvey’s statement. See MCLE Superior Court Civil Practice Jury Instructions —
Negligent Misrepresentation.- |

Exterior Designs cannot prdduce any evidence of the first (1*!), second (2"9), and third

(3"") elements of negligent misrepresentation as no document or witness has testified that Harvey

made any substantive statement to Exterior Designs regarding the Allura siding’s suitability for

~ use on the Project. This is consiétent with Exterior Designs’ allegation against Harvey for

misrepresentation, in which it alleged the Allura Siding was “designed, manufactured, fornlulated;

tested and/or marketed by Plycem.” See EDI Am. Fourth-Party Compl., Sz:pra, 1 246. (Emphasis
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added). As Exterior Designs has neither allqged Harvey was involved in the marketing of Allura
siding, nor produced any evidencé that Harvey 'méde_ false statements, Harvey is entitled to
summary judgment as to Exterior Designs’ claim for misrepresentation,
Té the extent that product information P1ycem Entities supplied to Exterior Designs may
be construed as statements made by Harvey, Eﬁtéﬁor Designs still cannot lﬁeet the fourth (4'%)
‘element of negligentrmisrepresentation. As the aréhitect.of repord, Cube 3 specifically required
the use of “ASTM C 1186, Type A, Grade II, fiber-cement board, noncombustible when tested
according to ASTM E 136” basg:d on the desigﬁ of “Allura Fiber Cement Products by Plycem
USA, LLC, Houston, T ” be utﬂized in construction. SOMF 49, 'The standard information
provided directly by Plycem Entitles to Exterior Designs (to the extent it can Vbe attﬁbuted to
| Harvey), clearly satisﬁes the ordinary dﬁty of care-of a logistics intermediary in Harvey’s position. '
Thus, Harvey exercised all reasonablg care that can be attributable to an intermédialy retained
‘solely for on-paper logistics purposes. |
Assuming in arguendo. Exterior Designs ﬁonetheléss satisfies each of the proceeding
elements, it still cannot satisfy -the fifth (5") and sixth (6"f) elements of negligeﬁt
~ misrepresentation. Aaron Bancroft, on behalf éf Cube 3, testiﬁed that “a big factor” in the use of
Allura siding in the project were the representations of Allura’s representatives and the testing of -
- an “independent agéncy or t] the manufacturef for the choice of materials. SOMF 50 and 5-1.
Mr. Bancroft further éfﬁrmed, “[Cube 3] religd on [its] prior successful experience with [Allura
siding] in lieu of doing any vapor anal)rsis[.]’;. SOMF 52. Speaking on whether a defect in the

Allura siding caused water intrusion, Cube 3 denied the existence of any flaw. SOMF 534

4 Cube 3 also testified Allura siding had been ilsed on “dozens” of other unrelated projects
since substantial completion of the subject Project without issue. SOMF 55.
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Thus, the architect of record, in instructing Exterior Designs to obtain Allura siding, relied

. not on any representation of Harvey, but on those of Plycem Entities. Far from supporting a claim

of misrepresentation by Harvey, all parties responsible for designing and building the Project relied

on representations of Plycem Entities. Accordingly, Harvey is entitled to summaiy judgment as

to Exterior Designs claim for negligent misrepresentation.

VIII. EXTERIOR DESIGNS CLAIMS ARE BASED "UPON A NON-SEPCIFIC
BUSINESS RELATIONSHIP BETWEEN HARVEY AND PLYCEM ENTITIES
THAT DOES NOT EXIST

Exterior Designs’ initial third-party complaint contained several apparent misnomers

. which Harvey assumed to be accidental. However, as Exterior Designs twice moved to amend '

their fourth-party complaint without addressing these issues, these drafting choices must now be
assumed to be intention. Based its pleadings, it is apparent Exterior Designs’ position is that the
conduct of Plycem Entities somehow imposed liability upon Harvey.

A, Plycem’s Conduct Does Not Establish That Harvey Expressly Or Impliedly
Warranted The Allura Siding Product To Exterior Designs

Exterior Designs’ allegation of Harvey’s breach of express and implied warranties of
merchantability and/or fitness for a particular purpose focus on Plycem’s conduct, rather than any

act or omission by Harvey. To the extent that Exterior Designs’ Amended Complaint references

Harvey, it does so solely in the context of non-specific joint conduct:

214, Plycem designed, manufactured, formulated, tested, and
marketed the siding related products installed on the Project.

# ® B

216. MBR and/or Callahan have alleged that the siding and
related products is inherently defective and/or was negligently
designed manufactured, formulated, tested and/or malketed by
Plycem

% ] *
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218. MBR and/or Callahan allege that as a result of the alleged
failures described in the Complaint and the Third-Party Complaint
as summarized in the preceding paragraphs of this Fourth-Party
Complaint that one or both of them have suffered damages as a
result of Plycem’s and Harvey’s alleged conduct. :
219.  Plycem and Harvey expressly warranted to EDI that the
siding and related products were durable, sustainable, long-lasting,
and free of defects.
220. Plycem and Harvey impliedly warranted to EDI that the
- siding and related products were fit for their ordinary, usual, and-
intended uses. :

221.  Plycem and Harvey impliedly warranted to EDI that the
siding and related products were of merchantable quality. -

Exterior Designs, Inc.’s Amended Fourth-Party Complaint. (Emphasis added). Notably, Exterior
Designs does not a_llége that Harvey “manufactured, formulated, testéd and/or marketed” thev
Allura siding products, only that “Hz;lve)' sold the siding 'and related products to EDI”, seeId. at
215, and that Harvey was part of some joint scheme with Plycem that gave rise to express and
implied wax‘ranties, see Id. at 218-221.

The ﬁncontrdveﬂed evidence, however, is that Harvey was little more than a logistics
intermediary, SOMF 54. (“[Harvey]” did ﬁot have this material out of warehouse. It went ﬁ'om
Plycem to.the job site.”). In all material respects, Exterior Designs was a direct purchaser of the.
~ Allura siding products from Plycem, Entities, including negotiation of price, see SOMF 55; and
received direct shipments of the Allura siding, see SOMF 56 'There is no evidence whatsoever
that Hanvéy was party to this negptiation or otherwise made themselves party of some common
scheme to warrant the Allura siding product.

Inthe alterhatiVe, even if the limited involvement of Harvey in the acquisition of the Allura
siding product by Exterior Designs would otherwise givev rise to express and/or implied warranties |

of said products for use in their ordinary purpose, Harvey lacked knowledge that Exterior Designs
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intended to use them for the particular purpose. Specifically, the intent that the Allura siding
products be used as part of a custom, off-market configurations that Cube 3 approved, see
SOMF 57; and Exterior Designs executed upon, see SOMF 58; was not known to Harvey when it
issued invoices confirming Exterior Designs’ purchase requests. SOMF 59.

Exterior Designs pleadings to the contrary are wholly unsubstantiated. Indeed, all available
email correspondence ‘clearly show that personnél for Cube 3, Callahan, and Exteriof Designs,
were actively involved in the design of this off-market conﬁguration, see SOMF 6! but not a single
piece of fact witness testimony or documentary evidence shows that Harvey was ever made
aware of the intended use of the Allura product. M. Patt, épeaking both as Harvey’s corporate
representative and as the individual responsible for managing the paperwork for Harvey in relation
to the drop shipping of the Allura siding panels at issue, expressly denied any knowledge as to ﬁle
intended use of the Allura siding products. Exterior Designs cannot rest upon these unsupported
allegations given its failure to produce any evidence to support its claim in discovery.
Accordingly, this Court sﬁould dismiss Exterior Designs claim for express & implied warranties.

B.  Plycem’s Conduct Neither Established A Dilty Of Care On Behalf Of Harvey
* Nor Constituted A Violation Of The Same

As a preliminary matter, Exterior Designs’ claim for negligence is deficient on its face.
The sole allegation 1'ela’_ted to Harvey therein states, “Harvey had a duty to EDI of reasonable and
ordinary care in the sale and marketing of siding and related products[.]” EDI Am. Compl., supra,
9 228. Exterior Designs subsequently alleged that it is Plyqem’s conduct, rather than any act or
omission by Harvey, that breached that duty and caused Exterior Designs’ harms.
229. MBR and/or Callahan have alleged that the siding and
related products are inherently defective and/or was negligently

designed manufactured, formulated, tested and/or matketed by
Plycem.
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230. MBR and/or Callahan have that Plycem marketed and
represented that the siding and related products were fit for their -
intended use, however, that it failed on the Project.

231. MBR and/or Callahan have that Plycem knew or reasonably
should have known that the siding and related products were

defective as designed and manufactured and could fail prematurely
causing or contributing to property damage.

% ® 0k

233. - MBR and/or Callahan 'ailége that as a result of the alleged

failures described in the Complaint-and the Third-Party Complaint -

as summarized in the preceding paragraphs of this Fourth-Party

Complaint that one or both of them have suffered damages as a

result of Plycem s alleged comluct
Id. at 1]1[ 229, 230, 231, and 233. (Emphasis added). Thus, at best, Exterior Designs has waived
any claim that Harvey independently caused any harm and must show that Harvey’s liability may
be established through a common scheme with Plycem.

The evidentiary record simply does not support the existence of any connection between -

Plycem and Harvey, let alone one >wh¢re Harvey could be held vicariously liable for Plycem’s
conduct. In its Answers to Interrogatories, Plycem expressly disclaimed any direct business

relationship with Harvey. SOMF 61.

Harvey subsequently established that the Allura siding was acquired through a two-step

distribution process whereby Plycem dealt dir,ectly with Cube 3, Callahan, and Exterior Designs

to solicit business, agree upon prices, and provide additional engineel_'ing'materials. Harvey and o
the non-party Coastal Forest were thereafter brought in as on-paper only intermediaries due to the
particular way Plycem had set up its supply chains. Rather than Haw_ey being part of some scheme

with Plycem whereby it might vicariously hold some liability for Plycem’s conduct, the evidence

~ shows it is Exterior Designs (as well as Cube 3 and Callahan) that privatqu coordinated with -
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Plycen;; Accordingly; this Court should grant Harvey summary judgment as to Exterior Designs’
claim for negligence.

C. Harvey Be Cannot Held Liable For The Representations of Plycem

As with Exterior Designs claims for Express & Implied Warranty and Negligence, it also
alleged that Plycem’s acts or omissions in some way gave rise to a céuse of action against Harvey.
Althqugh, here, Exterior Designs at least alleged that Harvey made certaini representations “abput
the superior quality and dm‘ability of the siding and rel.ated products[,7* EDI. Am.: Compl., s@ra,
at 1239, Exterior Designs immediately contradicted itself by stating, “the siding and related
products is inherently defective and/or negligently désig’ned, manuféétured, formulated, tésted
and/or marketed by Plycem.” Id. at { 240. (Emphasis added). To date, Exterior Designs has
produced no evidence that Harvey made any repfe‘sentatiohs to it. |

In the absence of any documentary evidence or fact witness testimony, Exterior Designs is
left only with, at best, the publicly available marketing mate,rial_s circulatgd by Plycem Entities that
it independently obtained and reviewed. Further, there is ample evidénce that Cube 3, Callahan,
and Exterior Designs identified and deéided upon the use of Allura sidiﬁg products prior to having
contacted Harvey. Harvey cannot be responsible for “111fsre1'3resentations", assuming any exist, in
marketing materials that it neither produced nor provided to Exvterior Designs.

WHEREFORE, the Fourth-Party Defendant, Harvey Industries, Inc., reQ11ests this
Honorable Court to isSue an order (1) allowing its Motion for Summary Judgment as to the Claims
of Exterior Design; (2) granting Hawey judgment as to Counts Thirty to Thirty-Five df Exterior |
Designs, Itic.’s Amended Complaint; (3) entering judgmeﬁt denying any derivative claims for
contribution and.conu'non law negligence by Co-Defendants against Harvey; and (4) any other

relief that it deems necessary.
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101 Merrimac Street
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Boston, MA 02114
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And ]
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Imperial Hammer Contracting, Inc.
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P.O. Box 1627

Alex w. Dockery, Esq.
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400 Atlantic Avenue
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Matthew Iverson, Esq.
DLA Piper LLP (US)

33 Arch Street, 26" Floor
Boston, MA 02110

Barry S. Rothschild, Esq
Donovan Hatem ’

53 State Street, 8" Floor
Boston, MA 02109

Gregory R. Browne, Esq.
Wakeman and Guekguezian
75 Federal Street, 10" Floor
Boston, MA 02110

Charles F. Rourke, Esq. -

Sloane and Walsh, LLP

One Boston Place

201 Washington Street, Suite 1600 .
Boston, MA 02108

Coppola Construction & Remodelmg
366 Laydon Street

Manchester, NH 03109

Plycem USA LLC |
15055 Woodham Drive
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Cathryn Spaulding, Esq.

Lamontagne, Spaulding and Hayes, LLP
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Suite 425
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Riverside Construction, Inc.
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