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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

SUPERIOR COURT DEPARTMENT
Essex, ss. ' Civil Action No.: 2577CV01253

K. F., a minor, by.his mother,
SANDRA FERNANDEZ DE VILLAVICENCIO,
and SANDRA FERNANDEZ DE VILLAVICENCIO,

individually
Plaintiffs,
V.

CUBE 3 STUDIO, LLC,

 Defendant.

PLAINTIFFS’ OPPOSITION TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT -

. INTRODUCTION

Defendant seeks summary judgment under G.L. c. 260, § 2B, arguing that Plaintiffs’
claims are barred by the six-year statute of repose because the Meriel Marina Bay
project was opened to use in 2017 and substantially completed in 2018.

That argurﬁent fails for a threshold reason: .

Defendant has not established _ as a matter of undisputed féct — that the oﬁly
“improvement to real property” relevant to Plaintiffs’ claims was completed in 2017—
2018.

Plaintiffs have subnﬁtted _swoirn testimohydescribing substantial fagade demolition,
system-level reconstruction, and building envelope replacement occurrjng between.

2019 and 2021.
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Whether that later work constituted:

+ a separate improvement to real property;

* a capital betterment;

» a new professional undertaking; or

« continued architectural services within six years of suit is a fact-dependent inquiry
that cannot be resolved on this record.

Defendant has not met its Rule 56 burden.

| II. STANDARD OF REVIEW

Summary judgment may be granted only where there is no genuine issue of material
fact and the- moving party is entitled to judgment as a matter of law. Mass. R. Civ. P.
56(c).

The moving party bears the burden of affirmatively demonstrating the absence of a
triable issue. See Pederson v. Time, Inc., 404 Mass. 14, 16—17 (1989).

All evidence must be viewed in the light most favorable to the non-moving party. See
Augat, Inc. v. Liberty Mutual Ins. Co., 410 Mass. 117, 120 (1991).

Summary judgment is inappropriate where genuine disputes remain regardingj
material facts, including the scope, timing, and nature of the professi_onai services at
issue.

lil. LEGAL FRAMEWORK: G.L. c. 260, § 2B

Section 2B bars tort actions arising out of deficiencies in the “design, planning,
consfruction or general administration of an improvement to real property” more than six
years after the eaflier of:

(1) opening of the improvement to use; or
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(2) substantial completion and taking of possession.

The statute runs from the completion or opening of the relevént'improvement.
D’Allessandro v. Lennar Hingham Holdings, LLC, 486 Mass. 150, 158 (2020).

An “improvement” is not synonymous with any repair or maintenance activity. In
Klein v. Catalano, 386 Mass. 701, 716—17 (1982), the Supreme 'Judici‘al Court defined
an improvement as a permanent addition or betterment that enhances capital value and
involves expenditure of labor of money.

Whether kpallfticular work constitutes an “improvement” within the meaning of § 2B is
a fact-specific inquiry that turns on the nature, scope, and-perménence of the work |
performed.

IV. ARGUMENT

A. Defendant Has Not Established the Relevant Improvenient as a Matter of
Law

Defendant relies‘ on:

* July 31, 2017 Certificate of Occupancy
. ApriI—May 2018 Certificates of Substantial Completion

That establishes only that the original construction project was‘ opéned to use no
later than 2018.

It does not estéblish that no separate improvement occurred thereafter.
Plaintiffs’ sworn affidavit describes work between 2019 and 2021 involving: l'
« Extensive scaffolding across multiple elevations;

* Removal of significant portions of exterior cladding;

» Removal and replacement of sheathing assemblies;
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» Installation of new air-water barrier systems;
| « Flashing system integration;

» Structural balcony evaluation and testing;

1 ' « Sustained, coordinated construction activity.

System-wide rémoval'and replacement of building enVerpe assemblies implicates
weather protection, structural interface, and Iong-térm durability, all of which are core
architectural bompOnlents.. |

Under Klein, whether that work constituted a permanent betterment enhancing
capital value is a factual question. |

At minimum, the nature and scope of the 2019—-2021 reconstruction present a
génuine issue of matérial fact as to whether that work constituted a separate | _
improvement within the meaning of § 2B, precluding sumr.nary.judgnﬁent.

B. “Opening tb Use” in 2017 Does Not Automatically Control Laier
Reconstruction _

Defendant cites Coca-Cola Bottling Co. v. Weston & Sampson Eng’rs, Inc., 45 Mass.
App. Ct. 120 (1998). |

Coca-Cola holds that once an improvement is opened to use, substantial 'completion
becomes immaterial as td that improvement. |
‘ _ It does not hold that later system-level reconstruction of the 'sam.e' property is forever
! ‘; subsumed within the 6riginal improvement for repose ﬁurposes.

If the facade reconstruction constituted a separate capital betterment or a new

professional undertaking involving architectural judgment the repose pefiod applicable

to that work would run from its completion or opening, not from 2017.
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Defendant has not demonstrated, as a matter of law, that the 2019-2021 -
reconstruction was merely incidental to the original improvement rather than a separate
qualifying improvement under § 2B. Accordingly, summafy judgment is improper.

C. The Motion Improperly Assumes All Profess‘ional Serviceé Ended i.n 2618

Section 2B applies to actions arising out of deficiencies in professional serAvices.-

Defendant assumes its professional involvement terminated upon substantial
completion in 2018.

That assumption is unsupported by record e\)idence. -

Plaintiffs have testified to large-scale fagade reconstruction requiring professidnal
_coordination and engineering evaluation.

Whether Defendant provided:

- design input,

- construction administration,

* revised drawings,

» professional certification, or

+ oversight services

after 2018' remains unresolved on the present record.

The present record contains no e\)idence establishing that Defen:d'ant's professional
services terminated in 2018.AAbsent.affirmative proof negating post;2018 professional
involvement, Defendant has failed to carry its burden under Pedersdn to demonstrate

the absence of a genuine issue of material fact. Summary judgment therefore cannot

enter.



Date FieH 3/16/2026 1:04 PM
Court - Essex
umber 2577CV01253

Superior
Docket N

|
I
|
I
\
‘
1
i

N
|
|
j

D. Plaintiffs Do Not Rely on Tolling
- Defendant correctly notes that G.L. c. 260, § 2B is a statute of repose and is hot
subject to tolling. See Bridgwood v. A.J. Wood Construction, Inc., 480 Mass. 349,
354—55 (2018); Nett v. Bellucci, 437 Mass. 630, 635-36 (2002); Rudenauer v.

Zaﬁropoulo.é, 445 Mass. 353, 357-58 (2005). A statute of repose establishes an |

absolute outer limit on liability and is not extended by equitable doctrines.

Plaintiffs do not contend otherwise.

This case does not involve tolling, extensioh, or avoidanqe of the repose peripd.
Rather, the dispute concerns identification of the relevant “improvemént” and the
Acorresponding triggering event under §, 2B. The statute runs from the earliér of opening
to use or substantial completion of the particular improv-ement at issué. Where
subsequent reconstruction constitutes a separate improvement or prbfe_ssional'
undertaking, the repose périod applicable to that work runs from its own completion or
opening. | |

"Accordingly, the question before the Court is not whether §-28 may be tolled, but
whether the 20192021 facade reconkstruction constituted a distinct qualifying

improvement within the meaning of § 2B. That factual determination has not been
resolved on the preéent record and cannot be decided as a matter of law at summary
judgment. |

E. Rule 56(d) Independently Requires Denial or Deferral

No discovéry' has occurred in this matter.

Documents likely within Defendant’s exclusive control include:

+ Post-2018 engagement agreements;
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+ Change orders;

- Revised plans or Architect’s Supplemental Instructions (ASIs);
+ Permit applications;

+ Construction administfation records;

* Professional certifications;

» Insurance or remediation coordination documents.

These materials are directly relevant to whether Defendant performed professional
services after 2018 and whether the 2019—-2021 fagade reconstruction constituted a
separate improvement under G.L. c. 260, § 2B.

Without access to these materials, Plaintiffs cannot present facts essential to justify
opposition to summary judgment.

Pursuant to Mass. R. Civ. P. 56(d), where material facts are likely within the
exclusive control of the moving party and discovery has not yet occurred, summary

judgment is premature and should be denied or deferred pending appropriate discovery.

V. CONCLUSION

Defendant has failed to demonstrate, as a matter of undisputed fact, that:

1. The only relevant improvement to real property was completed in 2017-2018;

2. No separate qualifying improvement occurred between 2019 and 2021,

3. No professional services were rendered within six years of the commencement

of this action; or
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4. No genuine issue of material fact exists as to the triggering event under G.L. c.

260, § 2B. |

Because Defendant has not carried its burden under Mass. R. Civ. P. 56, summary
judgment is improper.

In the alternative, and pursuant to Mass. R. Civ. P. 56(d), the Motion should be
denied or deferred pending discovery necessary to resolve material factual issues

concerning the scope and timing of Defendant’s professional services.

Respectfully submitted,

K. F., a minor, by his mother,
SANDRA FERNANDEZ DE VILLAVICENCIO,
and SANDRA FERNANDEZ DE VILLAVICENCIO,

individually

550 Liberty St., Unit 905
Braintree, MA 02184
(617) 806-6566
sandreval4@yahoo.com
Date: March 2nd, 2026

/s/ Sandra Fernandez De Villavicencio
Sandra Fernandez De Villavicencio (Pro Se)
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CERTIFICATE OF SERVICE

| hereby certify that on March 02, 2026 a copy of the foregoing was served electronically

on all counsel of record.

Cube 3 Studio, LLC

Michael P. Schaefer, Esq.
MGM Law ‘

125 High Street

Oliver Street Tower, 6th Floor
Boston, MA 02110

I
‘; MSchaefer@mgmlaw.com

By: K. F., a minor, by his mother,
SANDRA FERNANDEZ DE VILLAVICENCIO,
and SANDRA FERNANDEZ DE VILLAVICENCIO

individually .

[s/ Sandra Fernandez De Villavicencio
Sandra Fernandez De Villavicencio (Pro Se)




